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tn offtcers end dtrectors .. well .. lharnlders with 11 or mre of the
outstendtne votlne stock. n8 The holdlnp of bMk trwt "'r'-'tts end
tnwe'-'tt end t.....-.:e CCIIlPMt.. .,.. BJect, however, to a 51 ~rk. rfi
For cloeely-held corporations; I ••• , thoM with f....r then fifty
ahereholders, a cognlzabl. Inter..t la Inherent In offlcera, dlrectora end all

lhareholdera. Any votlne partnership or proprl.torshlp Int.r.t ta corv'ltzabl••

n7 Further Notice of Propoud Rule Maklne, Docket No. 20548, 6J FCC 2d 832
(1977).

n8 47 eFR 73.35, 71.240, 73.616, not. J.

rfi Id., at not.. 4 end 5.

C. Htatoricel end COIIperative Per8plctive

10. Multlpl. OWlershlp restrictions In the brMdc.t context ftrat bee-.
.ffective in the early 194O'a. n10 In 1953, the ee-iuion concluded a five .....r
rule _kine proceedlne on atltlpl. ownerahlp ~ adoptlne the ...,., atatlon rule
• well .. attribution rul. thet considered OWlership of 11 or mre of the
voUne atock In a corporat. lic.... with .... than 50 aharnldera to be a
cognlzabl. inter..t. The ee-Iuion reaaoned thet -ownera of 11 of the atock _y
INlve considerable voice In the control end~t- of corporate llc.....
~ll:fIIent of Multipl. CMwrahip lul.., supra at 294 ("aia added). As early
u 1953, the ee-iuton conatdered en attrtbutton ~I"k of at leMt 51. Id.
The 11 attrlbutton rule .... ~ld by the court of appeala on .--,d of a c...
fra. the SUpreM Court that challenged the ...ltlpl. OWlershlp rul•• Stor.r
Iroadcutlne Co. v. United Stat., 240 F.2d 55, 56 (D.C. Clr. 1956). The court
obMrvad, however, tlNlt Intareata of ~r. then one percent do not necaaurtly
conatltut. control. Id. 10 The ee-iaaion adopted ...ltlpl. ownerahlp rul. for
fill broadcutlne In 1940, 5 FR 2384 (June 26, 1940); televlalon broadcutfne tn
1941, 6 FR 2284 (MaV 6, 1941); end AM broadc.U.,. In 1943, a FI 16065 (IIOYtIIlber
27, 1943).

11. Over the years, the 11 rule has bien aifled to~t. the
Inwe'-'tt obJecU.,.. of certain lnatltutlona prMUMCf to be .....1.,.. Inwetora
who were concerned wttll Inwe'-'tt proflta .... who did not Inwet for pul"poMI

of control or Imluence over proer-lne. The flrat _Iflcetlon ..... In
1968 when the ~rk for cognizable OWlerahlp Int.r.ta ... raised fra. 11 to
31 for Invea'-'tt CCIIlPMI•• n11 Report end orcar, Docket 1~7, 13 FCC 2d 357,
369-70 (1968). TIte .ffect of thla exception ... to perIlit Inveament CCIIlPMI..
to CM'I up to 31 of tlNl voUne atock of a broadcut llcenaea before that Int.r..t
bec_ cognlzabl•• In 1972, the brMdcut ...ltlple OWlerahlp rul....... .-nded
to raise the bendlMrk fra. 11 to 51 for the CM'Ier8hip of broadcut l icenue
votlne atock by bank trust depertMnta. Report end Order, Docket 18751, 34 FCC
2d 889 (1972). At that tl_, the ee-Iulon declined to rat.. to 51 the
banchMrk for bank trwt depert.....t holdings In cable ayat_. Id. at 892.

n11 Irwea'-'tt CCIIlPMI.. (...tusl funda) are defined by section 8O(a)(3) of
tlNl Inveatllllnt CGIipIIny Act of 1940. 15 U.S.C. 80(1.)(3).

12. A rule Mltlne prOCeedlne ca.enc:ed by the COIIIlulon In 1975 culalnated
in further expendlne the aiflcationa to the 11 rule. The Cc.laaion adopted 51
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_ the .t....rd for det.l'lIining • cogniubl. int.....t for inaur--=e cOllll*'i_,
blink truilt deper~t. n Invea~t cOllll*'i... Multiple CMwrshlp n Croa
OI.ntrahip, 59 FCC 2d 970, 975 (1976), aff'd sub ,.....Uonel Citiz.. co.ftt..
for IrOlldc..UI'lI v. FCC, 559 F.2d 187 (D.C. Clr. 1977). loth the brOlldceat
-..ltiple ownership rul.. end the c.ble televl.ion croe.-ownership rul.. were
~ to edopt the 51 t.nct-rk for blink truet deperwent., insurance

cOllll*'i.. end inveawem: ~i... The COIIIi ••ion fOlond thi. ection to be -in
the pj)l ic inter..t bee-... it will .cI8t likely increeae invea~t. in
brOlldc..t end cllble c~i.. end thus .trengthen the ec~ic fOl.ndetion of the
brOlldc..ting end cllble industri.. without creating Iniua conc...tr.tion of
control.- Id••t 974-75.

13. As part of the -..ltiple ownership rule .ing in Docket Il1o. 20548, the
Cc.lIiasion al.o proposed the edoption of a unifOf'll 10X attribution rule for the
c:blpoly, one-to-a-Mrk.t and the regionel conc...tration rul... 54 FCC 2d 331,
335 (1915). The Cc.lIi..ion propond the 10X .ttribution benchMrk with the
provi.ion that investorl would fi le a diacl.i.... of intent to control the
l iCWllM or .t.tion. Thi. proposal rec.ived v.ry little .ttention in the
Cc.lIentl fi led in the proceedil'll. In a further Iotice of Propc»ed Rul. Makil'll,
the CORIiasion again sought COlllent on the 10X attribution proposal. 63 FCC 2d
832 (1977). Thi. rule ..kil'll .till i. pendil'll.

14. AI a point of r.ference, it My be useful to cCllllpltr. the Cc.lIiuion'.
curr...t 11 end 51 attribution rul.. with other federal legal ownership
requir~tl. The al i... ownership proviliona of the eo.unicationa Act provide
that ali....y own no ~e than 20X of the capital .tock of a corporate
liCWll", nor ..y ali.. own or control ~e than 251 of the capital .tock of a
controll II'll corporation whoM aubeidlary holds a l ic.-e. 47 U.S.C.
310(b)(3)-(4). Two of the atatut.. that govern tlMl securitl.. and Exchange
COIIIi ••ion (-SEC-) contain proviliona that My provide a UIIeful r.fer--=e point
for the pr.....t .... lyai •• The securltl.. end Exchange Act of 1934 provides that
any person who acquir.. ~e than 51 of certain cl..... of securiti.. _t
disclOM specified ownership end backgrOlond inforMtion to the i.auer, atock
exchanges and the SEC. 15 U.S.C. 7811(d)(1). on the other hand, the InveatMnt
CcRpeny Act of 1940 provides a 251 benc:hllerk for control of a corporation. 15
u.s.c. BOa-2(a)(9). That Act pr~tively defines -control- .. the direct or
indirect beneficial ownership of ~e than 251 of the voting securiti.. of any
CCllIIpenY. Id. we note that these at.tutes are referenced only for illUiltrative
purpoMll; pj)lic policy conaider.tiona My requira the edoption of unique
ownership attribution ~rka for telecCllRl"lications.

III. Need for the IIIot Ice of Propc»ed Rule Maki I'll

15. one of the atatutory ""t.. of the co.i..ion ia -to __ availabl., 10

far .. poaible, to all the people of the United Stat.. a rapid, efficient,
"tion-wide and world-wide wire and redio c~ication service • • .- 47 U.S.C.
151. lectiona 154(1) end 3G3(r) of the eo.unicationa Act "'...t the co.i..ion
broad authority to enact llAX'opriate regulations to further the co.laslon'a
atatutory purpos... Aa expl.ined below, we bel ieve the .ttribution rul.. My
work .gainat the r..l iution of en efficient nationwide redio service by
unneceaurily liaitil'll the I'Ullber end location of broadcaat end cllble televiaion
int.r..t. th.t My be held. Accordil'llly, it ia iJlflOf'tant thet we scrutiniz. the
pol icies that underl ie the rules to ensure that our atatutory obJectiv.. are

o.J •
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being ful ft lled by the rules, tNt the cc.ts Md illp8Ct not out...ighing
their benefits Md tNt thole cc.ts illPOMd~ soci.ty not exceuive or
creating disproportionate ~ic inefficiencies.

16. To the utent tNt our rul...... beMd~ econaic CClnI*\tr.tion
conaider.tiona, it ia appropri.t. for the ee-iuion to conaider whether tN
.ttribution rul.. lIdvence the objectivea of the antitrust CCIlIIPCI"*'t of the

!MIl ic int.....t standard lIIIbodied in the cc.u.icetiona Act. The antitruat l_
provide guidanc. for Mlting our !MIl ic int.....t det....inationa in thia area. The
.ttribution rul.. should be scrutinized to insure thtlt th.y advence antitrust
objectives and further thtl !MIl ic interest in .fficiency of operation,
inv-.ment decialona and Cona&8er ...If..... n12 Unnec....rtly r..trictive
attribution rules could hinder the .-t .fficient cClllbination of video
distribution resources by .recti". ownership atandards which proscribe
cCIIIbinationa that would nIlt be -..ct loI1der the Justice DepIlrtMnt'a recently
revised antitrust and Mrger guidel ina. n13

n 12 see generally, Iork, The Antitrust Paradox, Ch. 2. (1978); and Pc.ner,
Antitrust Law: An ECOl'lClllic Perspective, Ch. 1. (1976).

n 13 2 Treda Reg. Rep. (CCH) para. pera. 4501·05.

17. It ia perticularly illllpOl"tant to det....ina whether the attribution rul..
further the CClIaiuionla concern for prOlr- diveraity. The ownership~ka
-V be set at levels that do not r.flect abil ity to control the prOlr_ing of a
li~. Depending on variable crit... la, 11 equity ownership of a corporat.
li'*'He _y or _y not veat power in an entity to control station proer_ing.
Neverthel..s, the attribution rul.. illlPlicity •• the ..lIIIPtion tNt such
control uiata. A bencMark that ia not a reuonably tai lored proxy for control
OYer prOlr_ing wHl not advence diveraity concerna yet wHl curb broadcuting
inv-.~ta. The !MIlic inter..t suffera frca such l.n18C....ry governMnt
intrusiona.

18. we alao .... concerned that our current attribution rul.. _y create a
r..traint on the~ of cepital thet otherwi.. would flow into broadcaat or
cabl. television ventur... capital reaourcea are difficult to obtain in todey'a
econcav. n14 Operators frequently _t turn to non-tradit1onal .... of
financing to obtain naeded cepital. SUch tachniqL* -V provide for acquiaition
of subordinated equity holdings which quickly _y bring investora to the
ownership li.its ~i..ibl. U1der the CClIlIlIiaaion's Rules. Thus, the attribution
rul__y IIIIPOH an illlpediMnt to incr..... inveament. we _y find in

reevaluating our rules that the UlUllPtlona prevalent at the tiM of adapting
the rules are no longer valid or, even ~e likely, that certain ownership
petterna are not nec....rHy correlated to the posal btl Ity of control OYer

corporate l ic.......

n 14 .....w••k .....zina recwttly reported that venture cepitaliata beck only 2
or 3 out of every 100 new prapouls that they receive..........., Juw 14, 1912,
p. 19E.

19. Tel~icetiona is one area of the econcav that today ia allowing real
aigna of positive growth and the conccaitant need for inv-.tMnt capital. In
addition, recent deregulatory ectiona of the ee-iaaion have incrUMd the need

for capital resources. For u8lllple, the CClIlIlIiaaionla deregulation of the
" J •
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MDc:ription t.l....i.ion service, n15 ..thoriution of the direct brOMicut
eat.Uit. service, n16 lind low.power t.l....i.ion n17 MCh will crHt. IIddltlonel
~ for t.l~Icationainves~t cepital. n1a Since th... servic..
(uide fre. STV) heve no fOrMl OII'Ierahip lind attribution rul.. per .., the
exlst~e of r..trictlve brOMiceat lind cebl. t.l....I.ion attribution rul y
distort the flow of irw..~t cepltll Into the new unfettered servic .

n15 47 FR 30069 (July 12, 1982) (to be codified at 47 CFR 73.642-643).

n16 Report lind order, Gen. Dock.t No. 80-603, adopted June 23, 1982;
r.l_ed July 14, 1982, FCC 12-285, 47 FR 31555 (July 21, 1982).

n17 Report lind Order, Ie Docket 110. 78-253, • - - - FCC 2d - - - - , 51 II 2d
476 (1982).

n1a The potentiel experwion of the ...l tipolnt distribution service to a
...lti-channel service .y, if ..thorized, crHt. lIdditionel~ fer cepltal
in the video distribution .rk.t. see In re AIlPl Icatlona for Develo..-ntal
Authorhationa to ConItruct lind Operate a Multichannel OY.r-the-Air Pay Video
service In the 2 GNz Bend. Fil. 110. IPEX-82OS-02-ICH (Aug. 2, 1982).

20. An lIdditionel p.Dl ic benefit thet ~ be derived fre. our _Hying the
attribution rul.. ea a result of this proceeding i. that new entrants In
general, lind .Inorlty grcq» entrents in particular, should enjoy lIdditlonel
cepital avallabll ity. It haa bMn lICIvocated that potential .Inorlty grcq»
investor. ar. foreclOied fre. opportuniti.. in teleee-.nicitiona dl» to their
inabll ity to obtain adequet. financial support. n1' MInoriti.. often _t Hek
funda fre. aec:ondary lenders, such u venture cepiteU.t., S.U luaineaa
Irweawent ~i.. (SlIC) lind Minority Enterpri.. S.ll luaineaa Invea~t

ee.peni. (NESlle). n20 Due to the r..trictiona on OII'Ierahip .tabliahed by the
cc..I..ion'....UIpl. OII'Ierehlp and attributlcan rul.., lender. who acquire
equity int.r..t. In lie........y have to r..trict the nullber of ventur.. in
which they participate. one of the publ ic int.reat reuonl for Heking to upend
the attribution benchlIItrka in this proceeding .y be to facll itat. 1IOf'. readily
lvallabl. financing for .inorfty grcq» applicenta. A recent report to the
cc..iuion indicat.. thet the operetion of the co.i..ion'a attribution lind
OII'Ierahip rul.. ectueUy ~ conatftut. e berri.r for .inority grcq»
entrepreneurs entry into the fi.ld of t.lece.atnicaUona. n21 It thua WNf'8
that it ~ be in the public int.reat for the C~ia.ion to lift of the
....trictiona on irweat-m: crHted by the attribution rul.. to incr the
opportunity for new entrent. lind appl icents.

n1' see Itrategi. for AdY~ing Minority Olntraltip Opportuniti. in
T.lecc.lU'licationa, FCC AdYi80ry co.itt.. on Alt.rnative Financing for Minority
Opportuniti.. in T.lecc.-..nicationa Final Report, (May 1982), et 25-30.

n20 SlICI lind MESlICI .... l icenMd, regulated lind partially financed by the
S.U luaina. Adleini.trltlon. see 15 U.S.C. 661 .t seq. For en overvi... of
the operation of t.... federally-chartered invesmem: cc.peni.., 8M Turner,
SlICI, NESlICI lind Confl ict. of Int.r.t, 36 Fed. Ber J. 185 (1978).

n21 Strategi. for AdY~ing Minority Olntrahip Opportunfti. in
T.lecc.-..nicationa, supra not. 1', at 14.
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IV. Optione for Revi.ion of the ca.i..ion'. Attribution Rules.

21. we intend in this proceedi", to conduct a fr_ inquiry by ...ini",
regulatory optione rqi", fre. attributfon only for int.....t. over 201 to
Mintainil'lll the .tatus quo Mte. we also will inquire, whether, in light of the
repid ch..- in the ....vic. offered by finencial inatftutfone, the ee-i..ion
should ch..- it. currMt pOIaitfon of specifyil'lll pertfcular finencial
inatftutione subject to the 51 attribution rula in favor of either broad rules
or a set or setl of indicia to identify on an Mi hoc belil, the various
Mtfties that ahould be subject to certain levell of attributable interestl due
to their potentfal for l ic.... control.

22. Firlt, we solicit cc.ent on the broad quaetion of whether the pmlic
interest requires attribution of M ownerahip interest of l.. thM 201. Under
our current .tatutory a-, a 201 interest in a l ic...... i. the ..i_ direct
interest that MY be held by al iMl. n22 The~ d8nc.inator in both the
ee-t..ion'l IUltiple ownerahip rules end tha Itatutory ownerahip li.it il thet
there il a .ini_ level at which Influence or control II pr~. Given
CCln8r..lonel guid8nce that a 201 level of intereat confer. such control, M
.cult Ireater than that for purpoaea of applyi", tha IUltlple ownerahip rules
doee not appear to be appropriate. we aeelt cc..nt on what probable ownerlhlp
pette,.,. would _rae '-RIer thil Itendard.

n22 47 U.S.C. 310(b)(3).

23. ee-.nta end deta are also requeatMi on the advisability of MDtitutfl'lll
e definition end ..t of indicia of control to be applied on a caae-by-cue bull
for the cur~ practfce of speclfyil'lll perticular Mtfties uJect to certain
ownerahlp benchMrka. n23 In thll comectlon, cc.entl are requested on the
adviMbI l ity of establ iahi", a ..t of presUlllptlone to ...ilt tlte ca.i..ion in
MItI1'1II c...·by·caae juclgllentl. For Ulllllple, a conclusive preaUlllption could be
establ iahed that a 201 or Ireater ownerahip interest in a l icenaee portrayed a
cognizable interest in the entity. on the other hand, a rebuttable preaUlllption
could be established that leu than 201 ownership of a l ic..... cIoea not
conatftute a coanlzable Intereat. AI a Itartll'll point, Indicia that could be
analyzed for _ii'll control dete~inations for l.. than 201 ownerahip could
include, inter alia:

n 23 It Mould be noted that in 1964 the ca.11.ion abIndoned It. previous
practice of deal int with IUl tlple ownerahlp prabl_ on M ad hoc bull In favor
of a -perticulariz'" It..rd. 1964 Multiple OWnerahip Rul.., nota 7, lMlpra at
1419. There My be "'ni.trative burdens aaaociated with a c..-by·cue
approach, end we requelt Cc..ntl on the poaaible burdens to IlA)LlC8ntl end the
ee-i..ion.

_. Potential for~ Influence end control; n24

n 24 At laut with respect to lar.... corporatfone, there II 10M debete
whether~t or ownerl (i.e., .tockholder.) control the cClllll*'Y. see e.I.,
F. M. Scherer, Industrial Market Structure end Econc.ic: 'erforMnce 32-33 (2d
ed. 1980). Thl. point i. npec:iaUy relevMt to the '-RIerlylnt pr_i.. of the
IUltlple ownership rul.. which .._ that prOlr_il'll deci.ione are Mde by,

or are the respone ibllity of, offIcerl, di rectorl and ahareholderl.

·.1
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-- Size of ownerlhip inter..ta;

-- lI.ture of ownership intereata, i.e., type n nature of partnarlhlp or
other non-corpor.te Inter..t and the type n quality of corpor.te ownerlhip
Inter..t (voting or non-voting atock);

-- Significant holdinga of non-voting inter..ta;

-- Power to aell or control the ..le of aecuriti.. n the illlPllCt auch ..l..
would have on other holdera of that aecurity;

-- Interlocking directorat.. with other relevant corpor.tiona;

-- Expr..a diaclai_ra of control (auch u inaulation lettera executed by

bank directora diuvowlng intant to participate in tMat depar~t ectiviti..);

-- toextenaive federal or atate aecuri ties end inveatlllent regulation;

-- Diaperaion of atock .ang lhareholdera;

-- Exlatance of voting tn.-ta, lhareholder agr.-,ta or other non-voting
equity intereata auch u preferred atock;

-- Redellption, l iquidetlon or convertlbi l ity righta in atock or other
HCUl"i tI..;

-- Ownership intereata of parent or .ffill.ted corpor.tiona.

24. In connection ..ith the above Indicl. of control, an option exiata to
....ti.lly Ihlft the I:luNMn of proof u to ...ther a partlcul.r entity
exerel... COfttrol over a _i. property. Under thla option, an antity would only
be .ttrlbuted ..ith thoH _I. inter..ta If It la .ffl ....tlvely ct.onatr.ted by
the e-i..ion or othera that ectual control under the indicia ..i II occur.
eo..ent ia aought u to the effectivenesa of thla approach.

25. Another option l4)OI1 which .. Melt ca-ant ia the advisability of linking
the e-iaaion'a .ttributlon rules to other legal or regul.tory requl..-,ta.
For eXMlple, should .. utlblilh a diacloeure requir--.t for persona or
antitiea that own .c>re than 51 of the voting aecuriti.. in a corporete lIc....
u required by the 1934 securiti.. and Exchange Act? 15 U.S.C. 7'8Il(d)(1). The
attribution rul.. could be .xIelecl after the co.iaaion'a 201 .llen ownership
rul... The advantae- of linkage of the .ttribution rulea with other reeulatory
requir-.ta are that consiatency of federal regulatlona would be enhanced, and
the reporting n edIIiniatrative burden on l ic....... and investora _y be
reduced. On the other hand, tha underlying pbllc inter..t conaider.tiona in
telec~icationa_y be U'\ique, and .. _y not nec....rily be able to rely
l4)OI1 other atandards of regul.tory ownerlhip.

26. A final regulatory option fa to ret.in the currant attribution levela.
Are the current .ttributlon rul.. aet at appropri.te levela to prevent Influence
over licanaeea n yet ensure edequate availability of capital? Should the
.ttribution banc:hMrlta be raised to ac.e level I.. than 201? Given the
recOMendation of the e-i..ion'a Advisory ca.itt.. on Alternative Financing,

','
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MOIoIld It be I.t. to .Intlln the preunt Ittrlbutlon rule .tructur. n
",ent I hi -.rk for IIICs end MEIIICs to Incr.... the ...,.UebU tty of
caplt.l for die acqui.ition of t.I....,lcations f.eU ttl.. br "norltr
entr.........? n25 IpIclflc dlta n fact......ld be provldld to ~trat.
tlhetMr the cwrant rule .tructure I. Justified. Should the current ~rka
be r.t.lned '11th. rwlaonarr effort dlracted t ....rcI clarlfVI"" the explanltory
* ..? Would the p,Dllc be aerwd better If th. FCC _ffled the currant
bencMerka to provldl I n.t, acrou-tbe-boarcl .tand8rd?

n 25 Str.tegi.. for AcNMci~ Minority Ownership Opport""lti.. In
T.l~icatlons, Sl4Wa note 19, at 16. sea alllO, Petition for lull Maltl"" on
Minority OWnership, MaUQNll AuoclaUon of Ilack owned Ir~tera (lIfWICI-),

OCtober 1981. The IIAIOI Petition, inter lUI, request. the ee-I..lon to
eonalder exelllptl~ MEsalCs fra- the .-Altlple ownerlhlp rul...

27. we have sought ca.ent on the I... of how the Ittrlbutlon rul.......ld
fWlCtlon In conJWlCtion with the UN of votl"" t .....t. n the ownership of
non-votil1l preferred .tock. n26 TheM forwa of ownerlhlp, .....ly .voidi""
control, h.ullte the holdlr fra- attributable ownerlhip inter..t.. n27 In
NeY8luatlng the Ittributlon rul.., the ca.i..ion ..Ul take into acc:cq,t
ca.ent. in It Docket 10. 71-239 (non-voU"" equity ownerlhlp Intereat. In
corporat. llcanaeea). To the extent thet thoM ee-nt.......Ir. Ilterltion In
light of the "ighar bencMerk. now \nier eonaldlrltion, we request thlt thlt
Inf~tion be auDlitted.

n 26 The pendll1l Iotlce of Inquiry n Proposed Rul. Makfl1l fn Ie Docket 10.
78-239, explores varfoua f.I'* rellted to votfl1l truet. n non-votll1l .tock.
68 FCC 2d 1302 (1978).

n 27 EYMing Star .roadcaaU~ Co., Inc., 61 FCC 2d 129, 135-]6, reaff'd ..
_Ified on other ......, 61 FCC 2d 151 (1978); IonneYfll. International Corp.,

4J • 2d 863, 165 (1977).

II. One i... on ..Ich we .... eapacllUV Intareated In ._Inlng~. I.
tM effect that • chMIe In the .ttrlbutlon rul.. IIIClUld have on the Invea~t

~Ity n entrepreneur....1111 finanei"" for t.l....,lc.tions YMturea.
To .....t extent IIIClUld .1nor tty ",oup re n new entrent. ha.,. "'liter acceaa
to flnanelng If the r..trlctfons ....,.,

29. The ee-Iulon I. inter..tld In obtlinl~ pDl ic~ on the
edviaebH ity of trllting .U Inveator. In I .i.Her f_ion. For Ullllpl., .....ld
bent tMt dlpat't-.t., lnauronce COIIIPIfti., ilWel~ COlIlpIIAI., .utull hI1dI,
venture capltIU.t., salC/MEIIICs, penalon fWlda, InYeI~t cl"- not...... be
IlCCOI'ded IdenticII treae-tt \nier the Ittrlbution rul..? Ar. tblre pol icy or
legal reuona • I different .tand8rc1 Mould Wly to IIt'f particuler ",oup of
Inveator.? SMul.. dfffarent benc_rka be eatlbllllled for actl.,. n ....1.,.
Inveator'; Mould there be no di.tinctlon or should the dl.tlnction be fr-.c:l
differently? Should -pualv" ilW.~t be dlflnld In I different ....... thin
It h.. In the peat? WhIt f. the optf.l .ix of ~rka for the different
ifWOltMnt ",oupa7 Should the Ittrfbutlon rul.. be the ... for natlonel,
regional n local ownerM;p .ituations, or ere there reuona for dlUnHtll1I
apecifio; rul.. for each? In thl. connection, should the ee-I..ion expUcitly
link It. crou inter..t policy to the Ittrlbutlon bencMlrk.? Should the
attribution rul. vary accordh'l to the type of ...11 or with -.de of
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distribution?

30. Apert froa the ownership benchMrk portion of the attribution rul.., we
... to .l ieit c~t on the deer.. to which indirect int.r..ts ar. attributed.
ee-nts ar. aought on the appropriate approach for attributing OlINt'ship
int.....t. in ..,.rticel ownership situations. Should the cur....t epproec:h of
..chenicelly det.,..ining whether eech level of owwrship exceeds the ~rk.
be repleced with a ~••fficeciQUI .thad of 1iaiting the effect of the
attribution benc:Mer1ts to only thOM ..,titi.. with a reasonable nexus to the
licensee? Should a .....ltiplier· be used to ltait the .ffect of the sttribution
bene'-rlts such .. that which currently is used in the al i.., ownership context?

n28 For purposes of illustrating the currWlt Mchain .ffect· of the attribution
rul.. in the v.rtical OloI'*'ship context, cOl'18ider the following ~la: The X
Corporation is the lie..... of two stendard broedc:a.t .tations. Twenty percent
of X'. voting .tock i. CMted bv Y CoIIpeny. In turn, five percent of Y's voting
.tock i. 0l0nlId bv Z Corporation. Under our current attribution rules, to clllllPUt.
ownership for .ll of the auUiple ownership rul.., the two .tations would be

attributed to X, Y end Z, .ince tha chain effect would Men that each oww 11 or
~e of the voting .tock in the CQIIlPIlnV below. Each corpor.t. Wltity itHlf has
• greater then 11 inter..t. In edcfition, officer. end director. of Z Corpor.tion
would ha..,. • cognizabl. int.....t in the two .tations. U.ing a IIIltipli.r
epproech, Z'. inter..t in X, the 1iceneee, would be 11 (51 of 201). Under the
current benchMrk, that i•• cognbable inter..t. uaing a high benchMrk, the
interest would not be report.t>le for 1111 tiple ownership purpos .

n28 S.. e.g., Gl..... & Fletcher. 33 R.R. 2d 37, 38 (1975); end W.tki .... Alien
Ownership end the CoaIIInicetiOl'18 Act, 33 Fed. CClIII. L.J. 1, 32 n. 128 (1981). we
use the word "IIIl tipli • to describe the recb:tion of en interaedi.te
investMnt Wltity" int t in the lic.......

31. Clouly related to the chain effect on voting inter..t. i. the iuue of
"'ting thou int t. to non-shareholc:ler officer., director., pertners end
truet.... ee-nters esked to 1Iddr... whether end to wh.t extent these
perti.. should be .ttributed with Mdia int.....t. of their corporations or
non-incorporated HIOCi.tiOl'18 auch .. Uaited pertnershi... ~ing a
IIIltiplier approach is adopted .. a .thod for ..tablishing a nexus to
proor_ing deci.ions for thoae entiti.. with ownership interest., what .iait.r
t~ of 1iaiting c1evic.. _y be used for non- int.r..t owning corpor.te offic....
end director. end non-corporate represent.atives? An aption would be to attribute
a corporate or non-corporate entity's cognizable Mdia int.....t. to the
officer., director. end other representaUves except where specific, .ffiraetiw
inaulating aechani... ere .-played; e.I., l.tt.... abdic.ting responsibility for
en dlHvowing intent to partlcipat. in deci.ions di rectly affecting .tation
operation end proor_ing.

32. Anot..... iuue r....iring~t conc...... corporat. size n the
.ttribution rules. The concet'M of clOHly-held n widely-held corporations
appear to be aoaewhat different with regard to InvestMnt financing. New
lie......., perticularly alnority groups oft.., organize .. clouly-held
COf'poratiOl'18. The attribution rul.. r.levant to close corporatlOl'18 require thet
any equity int.....t be cogniZllble. Q1 the other hend, the larger widely-held
broedcuting end cable televi.ion operatiOl'18 have a different concern. n29 Large
acele investors aay be able to invest in only one or a few of the larger
Widely-held ca.RUnicatiOl'18 fi .... because the .ttributable holdil'lfl8 ..y run .foul
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of, e.II., the Gaopoly or r..iGMl cancentrltion rul... Moreowr, in COlIIbinetion
wtth the ownerahip tr f conatr.int. of 47 U.S.C. 310(d), the ownenhip of I
r~te Ittrfbuttlble int t In I .I..le brOlldl:ut property -V .lay or
precludf I takeowr bid by _tiler entity. This .ffect _y skew the ~l
oper.tion of corpor.te fiNnCiel .ff.i ....

n29 Even the llrger c...,iClltfone cancerne .......l.tively _U CCllIIIPared to
other ....tic corpor.tlone.... of the l ...ger broedcutlllI fl,. do not even
rn in the FortWMl 500. 8. COIiplIine, C. Sterli.., T. Gl.Dlck & J. Noble, Who
0Wna the Medii? 327 (2d ed. 1982).

33. Given theM clrc:c..tMC", we ther.fore Inquire into the dlstfnctfon the
ea.iuion hu drlwn bet..... closely·held WId wl.ly·held corporlUone. Should
the attribution rul.. IlIlPly to HCh? Ie there a juattfitlble reuon for
conti i.. to define I closely·held corporation .. one th.t hu 50 or f r
shere-hol ? n30 Should a closely·held corporation be redefined In t of
25 or f r sh.rehol...., n31 or should the c:plI\thatfve approach be ..dOlled
In favor of a fU1Ctforl81 definition? Should the CClIIIIliuion'. treditlorl8l
di.tinction between closely-held and widely·held corpor.tlone be deleted ..
belllI unduly dlacrl.lnatory againat the effort. of closely-held corpor.tlons to
ral.. cepital? Should closely-held corporltlona be subject to 1 higher
Ittrlbutfon ~rk beeauae a higher proportion of .tock ownership _y be
nacesaaty to influence the corporation? C~t I. also sought whether
non·corpor.te uaociatlona should lie treated In a ...... II.Hlr to closely·held
corporations WId to IIIMt extent equity Inte....t. such .. Lt.lted ..rtnarahlp
inter..ts are ....Iv.lent to corporate equity internts for attribution purpoaea.

n30 In 1976 the ea.luion r..ffi..-d the 50 shareholder cutoff .. the
di.tlnctlon bet..... closely _ widely-held corporltions. Firat Report _
Order, Docket No. 20521, 59 FCC 2d 905, 906 (1976).

n31 see 26 U.S.C. 1371(1).

34. It h.. been noted thet private pension fU"da currently control over S400
billion of inYel~t capital. 3 n2 Thole ....t. conatftute one of the l.......t
avlHtlble pooll of invel~t fU"da. Although pension finis are sub.ject to the
11 ownership rule In all FCC -.l tlple WId crou·ownershlp context., 3 n3 we
currently have pendl.. an 'ftiocketed petition for rule _I.. requesti .. a 51
COQnlzable ownership level for pension fU"da. 3 n4 Should these fU"da be subject
to the ... ~rka u invea~t and Inlul'llnce cClllPlni.. and other
apparently pauive inYeltors?

n 3 2 MeriC*'l CCIU'lCH of Life Insurance, 1982 Life Insurance Fectbook 50
(1912).

n 3 3 A apaclll uceptlon hea been CIIrvec1 out for the Coll... "tl~t
Equitf.. fl.l1d ("ClEf·), which proYidM pension pl... for ecU:ationel
inathutiona. The eo-tuion hea tr-.ted eREF like an I".,..~t CGIl5*'Y WId
"Nlte it to take adwnt... of the 5'1~ .. to It. pualve itwel~t

obJectlvee. Multiple Ownership _ Crou ownership, 59 FCC 2d 970, 979 (1976).

n 3 4 ...·4045, filed J......ry 27, 1982, by The ~ennial Fn.

35. Reporting ownership int.....t. ral.. ~tlons on which we also seek
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~t. In t ..... of cognlzllble Interestl. ahould the ee-I..Ion conti,.. to
-:lnltor ownerlhlp .c:tlvity bV requiring the MUlI..Ion of reportl on FCC Forti
323 puraUlll"lt to 47 CfR 73.3615 encI FCC fOl'll 325. acbedul.. 3 encI 4 pur8Ulll"lt to

47 CFI 76.4031 If ao. how often Ihould aucfl dl.c:loaures be "'1 Are routine
reportl nec....ry or ahould the Ce-Iliion eddr..1 OIiIlerahlp ql.*tlON only In
the context of licenn ...I~t encI tr..fer of control lituatiON or only
when the ClW*'ahIP benc:a-rka ...e exceeded?

36. Fir.lly. en I.- alao exlltl '11th regard to the IIbHIty of Pltrtl_ to
evade the pr08criptione of the ..ltiple ClWIlIrahlp rules. ~r the curr«rt
attribution Itructure. entlti.. .ay be Ible to avoid a Itrict appl icatlon of the
..ltiple ClWIlIrahip rules by .intaining independent 1ICC0000tl. eech of which
containa l... then a cognizlble voting inter..t in the l ic..... but aggregated
exceed thet .....,t. For ~le. Mr. Q .y .intaln IICCOU'It. In two separate
broker.,. houua with 0.51 of the outltanding voting Ih.r.. of eech of the three
national televlllon networks In each .c:COU'lt. The networks... llc."..... are
required to furnish InforMtion regarding their shareholderl having the right to
vote 11 or lIOI"e of their Itock. Although each brokerage houae My hold In itl
IIltr..t .,... en aggregated inter..t greater then 1" of the Itock of each
network. Mr. Q would not appear .. having the right to vote thet .:lU"lt. ~e.
our reporting requireMntl in connection with the benc:a-rka would not di.c:lou
Mr. Qt. otlMrwlN cognizllble inter..t in eech network. C~t II sought .. to
whether there is en ainiltratlvely workable 1IICban1.. that would prevent
perti.. fre. eveding our ClWIlIrahlp conatrlintl by breaking down their Inter..tl
Into non-cognlzllble di.c:rete investments.

V. Tentative Rec~tiON

37. After revi ...ing tM .......Ip ~ka. the .achanf.. for fllpUtlng
ttt.. their r.latory hiltory encI ee-i..Ion decillON CONtruing tMee rul...
we bel I...... that ae- of tM burdInI currently illPOMd bV the attribution rul..
should be r.-wed. TM bencMarkl ...... ,.,.loped at • tl. when
tel~lcationa servlcea ...... not .. df....... encI cI)lnIIIfc .. tMy are today.
Indeed. the underlying facti encI ..lUIIIPtiona that were prevalent .t the tiM tM
attribution rul.. were ,.,.loped ... no lOl'lll8r to be naceuarlly valid.....lthy
CClIlIpetition exlltl fre. both wUhfn and between eech of the treditional service
....... For ~le. the ee-Illfon hal feud that sufficient COIlIIpItftfon exfltl
within broedc..ting to paralt deletion of~ of the ..c:ertai.-nt encI
ca.ercial guidelines for radio broedcuter. 3 n5 encI drop MI'IY of the
I'Dc:riptfon telavillon regulatiON. 3 n6 Cllble. broedcut encI ..ltipolnt
diltrlbution ..rvice ...e COIllPIting on an ~ted level to fulfill
~r.1 video needI. Moreover. the recently authorized low power televilion 3
n7 encI interi. DBS ....vice 3 I'll wUl provfde additional cOlllPltitive lti.,lI.
Given theM clr~tencea. the levell at which the benc:a-rkl are Nt IIPPMr to
be overly r..tric:tive.

n 3 5 Radio Deregulation. 14 fCC 2d 968. recon. ".ented in pert. 17 FCC 2d
797. (1981). appeal docketed. No. 81-1032 (D.C. Cir. Jan. 14. 1981).

n 3 6 47 FR 30069 (July 12. 1982) (to be c:odified at 47 CFR 73.642-643).

n 3 7 Ie Docket No. 11-253. supra. n. 18.
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n 3 8 Direct 1r000000t satellit.., SUpr" n. 17.

38. It I. our tent.ti ... vi.., that the ClIiIW'sltlp~ru should be r.INd
to allOlll ~. Inves~t In broedcast a eele facilities ao .. to IIIlpl"OW the
flOlll of capit.l a open opportU'\ltles for Incr..... participation In the Mdl.
dl.tributlon _rket. we believe that to the extent practicable .ll of the
~Ip~ru should be U'\1f0l'll a lnier.t~le. Thw, we propose that
.U of the~u be llftad f... their current level. to ac. point bet....
5S a 2OX. we would tr..t the Inter..t. of non-corpor.te enUtI.. In an
Identical fuhlon. Interestl greeter than thil ~rk but lesa then _Jorlty
control will be abject to I rebutteble presLlllPtion that the Interest held II
controll ing.

39. An .ttrlbutlon~k In the propoud r..... doH not eppur to be an
\lYeuoneble lwel that would conatltute • Ilgnlflcant abn ltV to control
lie....'. pollcl.. or progr_ing. n39 For exaIIple, a .tcl-point 121 corporate
ownership interest conatitut.. l... than one-eigllt inter..t In tot.l ClIiIW'shlp.
As with tnt _Inlltr.tlve decillon, if experience prov.. our rK'l'I••nded
benchMrk to be too high, it can be acalad bIIcIt accordingly by further
rul.-klng. Moreover, the eo.i••lon could act upon • ahOlIIing that an ownership
level l... than the ~rk does, in fact, conatitute control. Rether then
hindering the P'bl Ie Interest, ... believe th.t Incr...Ing the ownership
benchMrk. will ful fill our It.tutory "'te to -encourage the lar..r and ...e
effective un of radio in the p.j)l ic int.r..t,- n40 by encouraging new capit.l
investment to Invlgor.te the flnancl.l he.lth of licensees a applicant. a
potanthiUy IlIIPI'ovlng the quality of Iv.ilable progr_Ing.

n 39 VarlDUI Itudl.. h.ve uHd the ~tlon th.t five, tan or t ....ty
perc..t ownership of tha out.talng voting atock i. nec....ry for control of
larger corpor.tlone. f. N. SCherer, Irdatrl.l Market Structure a ECClnOllic
PerfOl'lllnCe 32-33 (2d ad. 1980).

n 40 47 u.s.c. 303(1).

40. we would propoM, therefore, to IIlldIfV our ownersItlp reportlllI
requl..--t. to confOl'll to the .ttrlbutlon~k that result. fre. thll
proceeding. nlt1 Currentlv, f 73.3615 of the aul.. requlr.. corporate broIdcaat
lIcenaeea a ~ftt... with than 50 ehol.... to fU. an ....l report
with the ee-I..lon that speclfl tockhol who have 1S or lIOI"I of the
voting or nonvoting .tock of the corpor.tlon. 47 eft 73.3615. Additionally, f
76.403 of the aul.. requir.. eele .yet. oper.tor. to -'-it cOllllP"....ive
....l ownership data upon t by the C~i..lon. 47 efR 76.403. we can
perceive no reuon to conti thfl Inconslatency bet.... the Ittrlbutlon a
brOIdcaIt and eel. reporung rul... TU, ... would propoM to IIlldlfy theM rule
aacUone to confo... to the propoud .ttrlbutlon berlcMBrk a require such
report. only when the .ttribution benchMrk I. exceeded. The ee-i..ion -V, of
cour.., reserve the right to reef'i,.. 1fc..... to report specific ownership
Inf~tlon If the need .rl....

n 41 see ....rallV, Notice of Proposed Rule Making, Docket 110. 20521, 40 ,.
26543 (JU'\I 11, 1975).

41. It .lao appear. thet the currant oper.tlon of the .ttributlon benchMrk.
in the vertical ownership context di•••rves the P'bl ic interest by ..tlng
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cognizeble. ownerlhip int....t. that .... too far r.cwed fre- the 1iC*lUe to
have W'f effect Wt it. pol iciea. To correct this .ituetiWt... propoee to UN a
..ltipU.r. described ....li.r. tn verttcal ownerllttp situetiana. we believe that
the ... of a ..lttp{ t.r will provfde a aOU1d ...". of If.ftfng tfIe attrfbutiWt
benchMrb to thoae situetiana where there is a r...oneble connectiWt bet....,
the tnvestor IlI1d the lfcanaee. n42 Moreover.... believe that the cros. int.reat
policy should CWtfona to the attribution rulea. Thea. changea... hope wH 1 help
.l i.inate \I1Certainty end encourage .->re inveat.ent in telec~ications

facH ities.

n 42 To dete~tne an inter-.diary investor'a tntereat in a 1tc....., the
..ltiplier procedure .flllply requir...ltiplication of an investor'. interest in
the lie....... by the intereat held in that inveator end ao on up the chatn. At
the point where the product ia l.. than the benchMrk, attribution atopa.

42. we believe it ia in the public intereat to delete the exiating
distinction bet...., cloaely-held end widely-held corporations. The current rulea
appear to have an UWlCea..rHy discri.inatory illlplct on the Ibil ity of
cloaely-held corporatiana to rai.. capital. Therefore. we would propose to apply
the ... ownership ~rka to both types of corporations.

43. Moreover... belf.... that the ownership reatrictions et:lPlicabl. to
officers. directora and other representativea such .. partners IlI1d tn.-t...
should be r....ined. In ae-e caaea. theae officiala exerct...int.l power IlI1d
"I've tn honorary or _ritua ~itions. we intend to uplore whether in aa.
c.... it .ight be ~sible to create an insulation -.chant.. for officera.
directora IlI1d other repreaentatlvea of corporate IlI1d non-corporate ...tltles with
cognizable intereata who could rel inquish all ..thority over prOllr_ing. n43

n 43 see ••g., "'itee- Invear.nt CClIIlP8"Y, FCC 82-582, -- -- FCC 2d --
(1983) (rel...ed January 6. 1983). In WhitCOll. the C...issiWt ...ived the
network/cable televl.lon crosa-ownershlp rule because. inter al ia. of a pledge
of non-participation IlI1d the proposed use of atructural insulating .-chani... to
•...ll-off· a new partner with network ownership interests.

44. In additfon to pr~il'lll new attributfon benchMrb for the ..ltiple
ownerahip rulea. tbe Ca.i..fWt ia. at this U_. alao pr~ing to provide
exceptiana to the proposed benchMrk. Although we believe that our proposed
bencMark f. juaUfiable IlI1d reasonable. it .y not be 8A)ropriat. in all c:aaea.
,.. in -any ar... of goverr-lt regulation, it ia difficult to predict with
precision every future circ~tance in which the attribution benchMrk -V be
et:lPl led. In ae-e Instancea. the ~rk .y disaerve the jU)l Ie tntereat by

being too expensive or restrictive. Although we do not anticipate granting
exceptiona on a routine buia. they should be avai lable where the facta of the
caae indicate that the publ ic int.reat would be better ..rved by deviating fre­
the ·bright 1Ina- teat thet .. are now ~11'lII for the attrlbutiWt benchurb.
we acknowledge that experience with new attribution benchlIarks .y cM.onatrat.
the need for oc:cuional .xceptions.

45. It i. 0&.1' int tion that till. proceeding be. to the ext~ practicabl••
diapoattive of the I in the related doc:k.ted and W1docIteted IUttlple
ownenhip proceedings ll .. W'f ..iver request. that are pending at the
ti_ of publ icatton of thf. Notice in the Federal Regi.ter. n44 Arrf outstlll1ding
proceedings not reaolved by thia rule ukil'lll will be resolved .. reaourcee
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pe,..it. we fully intend the diapoeition of this proceedi.. to ..tllblilll •
CCllIIpr'eh..lve pol Icy fr-...orlt for the .ttrlbutlon rules.

n 44 The pending ownerahlp proceedl.,.. .re cited .t not.. 1 through 3 aupr••

VI. conch.lon

46. Iy this Notice, ... hope to elicit thorough ..lyai. end dlacuuion of the
iaeuea thet have been r.laed. we invite coneiae end thorough l....l brief...
...ll .. ext..ive ~Ic, aaci.l end pol icy ..lVMS. Iec..-e it i. expected
that the .t.ff wHl heve • l.rge IUIber of cc.IIl'lt. end reply ~t. to
.ynthealze, ... auggeat that the~t.....r.lly follow the order of
diacuaaion of i in thl. Notice. The recorda in the conaol idated proceedi..
ahould be ",t" the record _y be .t.le. e-nter. ahoulct, however,
.vold recU'1dency.

47. The ee-I..ion I. pertlculerly inter..ted In the ..1..lon of apeciflc,
Illlplrlc.l det. rel.tI.. to the prClpOHl. aet forth herein. we .re interested in
det. that IIddres. the probeble liipeCt on diversity of ownership end
conc«1tr.tion of control of l ieens...; i ......try'. need for lIdditional capit.l
Infusion; the probebte Incr.... of cepital evailllbHity ... result of the
proposed rule dNInIe; end the potential for enti~tftlvepractices. In
edcUtlon, ... seek apecfflc ca.ent end the .ubIIIl ••ion of Iq)lrlcal evidence on
the pWoll Ie interest IlIlP8Ct of our proposed rule chang...

41. Regulatory Flexibfl ity Act Initlel Analyais. 'er...,t to the Regulatory
flexibility Act of 1980, 5 U.S.C. 601 et .eq. , the eo.i..lon I..... the
following regul.tory flexibility ..lyal.:

I ....... for Action. Thi. propoul .... prClllPted by the e-i..lon'. "'re
to reex.ine It. rul. end pol lei.. that .ttrlbut. I leensed tel~lcetlone

ownerIIllp Inter.t to certain enUtl... Through thl. proceeding, the
ca.1..,oner seek. to ..tllbl Ish en over.ll pol Icy to ..si.t In the resolution of
several IncCllllPlet. proceedl.,.. In the ownerahlp er...

lJ(a). Objective. The purpoM of thl. Notice Is to Inltlat. a rule _I..
proceedl.. end seek ~t on whether the Ca.i..lon'. current .ttrlbutlon
rul.., ..igned to prevent I.I'Q.- concentr.tion of ownership int.reat., continue
to aerve the pWollfc Interest In light of Increased cllllP8tltlon In the provtaion
of t.lec.....lc.tione aervlc. end the difficulty in financing new
c~icationa ventures.

Il(b). L....l leal•• The l....l authority for seekl..c~ on theae polfci.
r..l_ in seetlona 1, 4(1), 303(r) end 403 of the CoRu\icetiona Act of 1934,
..~ (47 U.S.C. 151, et. seq. ).

Ill. Description, Potential IllIP8Ct end IIuIIber of S.ll EntlU.. Affected.
T" propoula should benefit .ll entltl.. seeki.. t.lec~icetlone liceNft
frQII the ca.1..lon tut rely on ext.rnal financing. ExI.tI.. Md potential FCC
lfcenMapplicente r.... In ell. frQII .I..le Individual. end _ll pertnershlps
to ..tltl-.Ulfon dollar corporatlone. Thl. proposal I. expected to _intain the
CaMI..lon'. tredltional policy of ownerahip diversity, while -.nel.. the
eveilebU Ity of capital for appllcWlt. end lIc..,..... Hence~ _ll W1tltl..
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Ihould ffrv:i inc..eased ceplt.l .v.llllblllty n ..... open entry Into the
t.lec~lc.tlonebYliness.

IV. Recording, Record Keeping If1d Other CCIllIplfenc. Requt ..~t.. The .... of
fil ing FCC FOI'II 301 (Appl fc.tfon for C~cf.l Conatructfon P.l'lIft), FOI'lI 314

(Anler-tt of ...oedcut St.tfon Conatructlon Pel'lltt or Lfc-.e), FCC FOI'lI 315
(T.....f... of Corpor.te Llc or P.l'lIftee Control) and FCC Fol'll 325 ••
achedul.. 3 and 4 (Cabl. Ope tor ownerlhlp D.ta) should be .atentl.lly
I~oved.

V. Fede... l Rul.. Which overlap, Dupllcat. or Conflict With Th... Rul••
Th.....r. no other feder.l rul.. that directly confl fct wfth the eo.taalon1a
att.. lbution rul...

VI. Ar'tf SlliII"Itffcant Alt...native IUni.hing IlIIpIICt on S.ll Entitf.. and

Conalatent wfth St.ted Objectlv... None.

49. Written public ~ts ted on the Inftt.l Regul.tory
Flexfbfl tty Analysf. (lRFA) aupr.. Th COllllll'\t.....t be filed In accordance
with the ... ffllng dHdlfnes • c~ts on the belanc. of the Notfce, but
they __t h.ve • aeper.t. and dlattnct headtng deatlill"l8ttng th•• I"e8pCll'WH to
the ..egul.tory flexibility analysia. The Secret.ry ahall .end. copy of thi.
Notic. to the Chl.f Counael fOf' Advocacy of the S.ll auafnau AdIIlnl.tr.tlon tn
accordance with Sectfon 603(.) of the Regulatory Fl.xtbtl tty Act (Plb. L. No.
96-354, 94 Stat. 1164, 5 U.S.C. 601 et aeq. ) (1980).

50. For purpoa.. of thf. non· ....t ..fcted notfc. n COllllll'\t ..ul king
proceedfng, 1IIIIIbe... of the public are advised that ex pe..t. contact .
pel'llttted f ..e. the tf. the eo.laalon adapta • Notlc. of Propoaad Rul. Maktng
until the tl•• Publ tc Nottce i. faaued .t.ting • .atenttve dtapoattton of
the .tte.. i. to be coneldared at • forthce.lng ..ting 0.. unti 1 • final order
dtapoail"lSl of the ..tt.r la adapted by the Ce-ia.lon, whlch.ver ta ...li.r. In
gene...l, an .x pe..t. present.tfon i. any wrftten 0 .. or.l c~tc.tion (othe..
than fo....l wrl tten c-.nt./pleadtnga n for.al or.l af'il,llllnt.) between •
person outside the Ce-iaalon n • eo.f.alone.. Of' • 1IIIlIbe.. of the eo.I.alonla
.t.ff that addr..... the ...tta of the proceedfng. Ar'tf person who ....it. a
wrttten ex pe..t. preaant.tfon ....t ..rv•• copy of that preaent.Uon on the
eo.laaion' • Secr.t.ry for Inclualon In the public fll •• Ar'tf person who •• en
or.I .x pert. preaentatfon adc:treNfng _tt.... not fully cove..ed fn any

previoutly·flled written ~t. for the proceeding ....t prepare • w..itten
~ry of that preaant.tloni on the dey of or.l preaant.tlon, that written
~ry_t be ..rved on the eo.iaaton" Secr.tary fo.. incluafon in the pJ)l ic
fll., wfth • copy to the C~iaalon offlci.l ..ecelvlng the or.l preaant.tlon.
Each ex pe..t. pr t.tion delcrlbad above ....t .t.te on tta face th.t the
Sec...t.ry hal been ved, n ....t .llO .t.te by docket 1'UlIbe.. the proceeding
to which it ...l.t see gener.lly, 1.1231 of the CClIIIi ••lon rul.., 47 CFR
1.1231.

51. Pursuant to Wlfcabl. procedur t forth in § 1.415 of the
ee-iaaton'a rul.., Inter..ted pertl y file COIIIIIl'\t1 on or befOf'e Apr I I 25,
1983 n ..eply COIIIIIl'\t. on or before May 10, 1983. n45 All ...levent If1d tt..ly
ee-nta n ..eply c......t. will be conelda..ed by the eo.faaion befOf'. further
ectton In thia proceeding. The eo.lulon My .llO conelda.. any othe.. relevent
InfOl'llltfon brought to ita .ttention.
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n 45 Due to the cc..1..lon's _Ire to IICt prCllllptly on this _ttet' III'ld
bee-... of the L.".. -.au of Inf..-tlon now on fl le In the Yarloua rel.ted
dockets, .. belelve this t'. fr_ Is wroprl.te. we do not Intlll'ld to Ir-m
ut.-ions of U. to enr c~t .... in this proceed'",~ for ucept'onally
CClIIIIPell i", cira.tances.

52. In reechina its decision, the cc..i..,on .y teke into consideration
InfOlWation III'ld Ideas not contained In the c-.tta, provided that such
InfOlWatlon or a witt., ~ry Indlcati", the nature and source of such
InfOlWatlon Is plac:ed In the public fI le, and provided that the fac:t of the
COIIII..lon's rel lance on such InfOlWatlon Is noted In the Report and Order. In
ac:corcMnce with the provision of f 1.419 of the FCC's Rul. and Reeulatlons, .,
original and 5 CClpi.. of all c~ts, replies or other doc~ts filed In this
proceedl", sh.ll be furnished to the FCC. Participants fil Ina the required
copi. who also _Ire that lNICh ca.issioner receive a personal copv of the
ee-nts _y fUe ., additional 6 copi•• NeIIber. of the general public who wish
to expreaa their Inter.t by Plrticipeti", info....Uy In this proceedi",~
do so by iMDltti", one copv of their c~ts, without regard to fOf'll, provided
that Mau Media Docket 110. 83-46 I. apacifled In the headi",. SUCh InfOf'll8l
participant. who _Ire that reaponalble ....rt of the .t.ff receive. personal
copy -V file., additional five copl... Reaponaea will be available for public
lnapectlon wi", regular tulneu hours In the taRission's P,,*»llc Reference
R~ (R~ 2]9) at headquarters In waahi",ton, D.C. (1919 MStreet, I.W.).
Further info....tlon concami", this proceedi", -V be obt.ined fr~ RancJv W.

T~, Office of Ganer.l C0U'\8el, 202-632-6990.

(sees. 4,303, 48 st.t., .. -.nded, 1066, 1082; 47 U.S.C. 154, 303)

F.....l ee-..lcatlona eo-iuion.

Willi.. J. Tricarico,

Secret.ry.

Joint Concurrf", Stat.-nt of ee-iuionars Henry M. Rivera III'ld "" R.
Fogarty

In Ie: Notice of 'ropoMd Rul..h,. on OWnerehip Attribution Rules

we concur in the ec:toption of this Notice of Proposed lul"i", (IIPIM), but
only ...... If'" that exlstl", ownership attribution benc:.t.arlta ~ be
reedy for rMValuatfon 1II'ld, in ac.e lnatMCea,~ edJuat--.t. n46 The
tentative feet.. nclationa outlined In paraerephs 37-44 of the Notice .... not our
recc_lndationa, and .. strongly dlaagr.. with the over.ll wrOllCh to
attribution npouaed by this IPIM.

n 46 For U8IIIPle, the Final Report of the Advisory eo-itt.. on Alternative
finMCi", for Minority OpportWliti. in Telece.uticatlona r8C*"tly 1'tICCI•••nded
th.t the FCC l iber.l be the .ttribution benc"'rka appl icable to MES81Cs and
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SlICs, tlhich oft....rve .. lenders to proepective a'nority _ia s. ThOM
propouls are Mghly .rltorloua and Northy of Idoptlon bee.... of the IlIIpOI'tMt
policy goal they would further. It is .-t WtfortU1ate that these
rec-.ndaUona are all but buried in tha inatant Notice. we hope they wHl not
be ovet'loolted by the c~ters, since they were a key el-.t of the Advisory
eo.ittee's pllll'l to inc...... ainority I*'ticipation in telec~icationa.

tIIi le the Notice pra.lnantly cft.. the herdship that the existlna rul.. Nork
on ainorlti., and the benefits that redlcally elevated ~rka would confer
upon t"-, we note that if the co.'uion wished specifically to eddr... the
flnencina probl_ faced by ainorities, it could tailor special attribution
rul. for alnorhy ownership ..tarprl•• rather than propose a reflexive openlna
of the concentration floodgates.

As an Initial Mtter, thl. Notice I. Hl-.iled bee... it contlnuaa this
COIIIIIulon's newfClloftl panchlll'lt for plec..al evalUiltlon of Olntrlhlp lUUIII.
Plckina off loneat..,ina Olntrship rul.. one by one can only procU:e disjointed
results, n47 and give credence to critlci.. that thl. agency ha. abandoned It.
Interest In prOMOtlna diversity of expression through effective structural
restrsinta.

n 47 Curr..tly pendlna before the co.Iulon are other proceedings designed
to ellainate exlstlna structural restraints, and seversl C~ls,loners have
publicly stated their Interest In reo..inina .tlll other restrictiona on
owwrlhlp. The co-Iuion camot, however, revl.. Its Olntrlhlp rul.. In a
coher..t ...".r if It ines Hch one In ilolstion. In the cable/netNork
CMWrship rul..ina, for ~le, the co.iulon hal proposed a _ie
conc.,tretlon Index to safeguard eplnat exc... lve _Inatlon by III'lY one ..,tlty.
If Dlpted, however, the index would parforce conflict with the policy pr.t...
of the so-called seven-station rule, leavine at laut the i.....Ion that the

rule had beWt -.:ted without pubt ic c~t, let alone agency forethought.
Si.Harly, in the context of this IIPRM, if a twenty parcent ~rk is adopted
III'ld no duty to report ulUMte beneficial Olntrs I. IlIlpOIed, III'l entity could
easily defest exl'tlne ..ltiple and crou-CMWrlhip restrictlona by creatine
several layers of wholly-owned inte~iate cOlllpanies, each holdine les, thlll'l
the operative attribution ~rk.

we are not cantlll'ldlne that the eo.iuion camot .e a jucillnt on III'lY of tts
owwrlhlp rul.. Wtl... It conduct. a ....Ive" ~ibua proceedina on OIlNf"eItlp;
we do sait thet the ee-.iuion _t at least expressly acknowledge III'ld _lyze
the illpaCt of proposed changes on interdependent existine rules III'ld polici.,
III'ld should ti. the varlOUl proce.Unaa such that wa have the InforMtion
neceuaty to .e intell ilWtt deciliona.

The euential pr.i.. of this Notice Is also .ilfUlded. The NPIM proceeds
fra- a belief thet the attribution rul. "y Nork epinat the realization of III'l

effici..t nationwide radio ..rvice,· paragraph 15, III'ld goa. on to argue that the
rul.. _t be ac:rutinized so that the COlltS they illlpOle on society ·are not
exceuive or [do notl create disproportionate ecoratic inefficienci...• Id. The
It. further ....ves that the attribution rul. OpMate to restrict
COlIIblnationa peraluible W\der the Justice Deparc.nt'. revised Mtitrust III'ld
...aer guidelines, paragrllFh 16, III'ld IIllPU" that such inconaiatency alone
warrant. thalr _dlant.
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By .ttlilpting to grOU1d the co.iaaionla ownership .ttribution ~rka
pri...Uy in prineipl.. of -econclIic efflci8ncY.- 8nd propoaing their
aubat."tf.l upw8rd _ldIIInt fn 8CCOrdlInce wfth thet refolWll.tfon. thfa Notfce
IIdvoc8t... deep 8nd dfaturblng brMIt with bedrock p,bllc policy govemlng Mdi.
ownership. At the he8rt of the .dating ...ltiple ownership rul.. ia the
co.laalonla hiatoric policy favoring diversification of ownershfp 8nd control.
The FCC h.. lOr'lll llIIIlhUized that:

[nhe f~tal purpoae * * * of the ...ltipl. ownership rul.. Is to prc.ote
diver.lfic.tion of ownership in order to -.xi.b. diver.ificetion of progr. 8nd
..rvfce vfewpoints .. well II to prevent~ concent..ation of econcllIic powe..
contr.ry to the p&bllc Int.reat. n48

n48 MlndMnt of Multiple Ownership Rulea. 18 FCC 288. 291-92 (1953); ...
alao FCC v. lIat ' l. Cftizens Ca.. for lroedcaating. 436 u.s. 775. 780 (1980).

The p&bl ic inter.t ratlONl. for • dr_tfc pol icy shift ....y f.-. thue
..tabt iabed prineipl.. to the putatfve virtu.. of ac~ic effici8ncY is l..
than ..If-evident. The Notice ........ cancem that the current ~rlc -V

inhibit capit.l Irwu~t in Mdla Industrl.. uJact to our regulation. but
other th811 the evidence cCIIIPi led ~ the Advfaory CoIIafttee'a Ffnal R.,-t. see
note 1 supra. no evidence -- lIlpirfeal. anecdotal or oth.....i.. -- is cited for
the proposftion that thole fndustries ar. lackfng fn needed capftal fnf'--fons or
that the p,blic fntereat i. in ent loI8y IUff...ing .. a ...ult of the exlaUng
att..ibution ..ul... Pa..ag..aph 26 of the Notice ...tzes that -apecific data 8nd
fact. should be provided to ~trate whetha.. the current rule atructur. i.
justiffed;· W1fortunately. the IIotic. does not uject its new policy
predisposition to the ... rigorous teat. Jt ia even MO... W1fortunat. that this
glib shift in the burden of policy pe"lUIIsion ha. not been squa..ed with belle
FI ..st Mendllent prineiplea. n49

n49 As the~_ Court .... at.tech -The 'p&blic int.reat ' at....rd
1'lIICeU...Uy ilWit. refer8llCe to Firat MIndMnt prineipl. * * * 8nd. in
perticul.... to the FI ..st AMndiIInt goal of achieving 'the widest possible
di...ination of inf~Uon f.-. dive.... 8nd ."tagoniatic IOUrcea. ' - fCC v.
Met'l. CiUzens co.. for ...oeckuting. 436 u.s. at 795 (citatiON ~ftted•
.......i. added). Gfven these ~..~t policy tufdepoat., our Mdf. owner.ip
polici.. aItould -never be driven ~ • desire to facUit.te a ....k.t .tructure
which. short of bination ~ a few ff .... IiIOUld yi.ld -.xi_ o..gantzatiONl
.fficfencf...• Report 8nd Orde.. T....fMtfng Docket 18891. -- -- FCC Zd -- -­
(1982).

Jt alao beer.......fzing thet~ of the econclIic ...~t. IIPlnat
...tention of exfsting attribution rul.. apply equally to the FCC'a Kaubat."tive­
ownership ....t ..ictfON. To the extent thia proceeding ia designed to rule on the
v.lidity of auch .r~t •• it appears apecloua to .Int.ln that -It I. not the
co.l••ion'a intention * * * to ev.luat. the I61Clerlying pr_i... of Individual
...ltlple owne..ship rul. * * *.- see NPRM at n.4.

In seeking to identify the level .t which Investo... MY control prOllr_lng,
...the.. then the level at whf·ch prOll ing influence i. possible. tha IIotice
furthe.. U'lde..acor.. it. appa..ent dl.lnt t fn prc.oting dive..sfty of owne"''''p
8nd viewpoint. In its seve..al prior X8Iinationa of the att.. ibution
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~ka, the ee-f..fon hu cone"t~tly ......hed that IIbIl fty to fnfluence
should be the foe... end concern of FCC ownership rul... In thtl connection, the
ee-iulon hea Itated:

The principle of di~rliflcaUon end the ....liti.. of the lituatlon require thet
no dlatlnction be .... bet...., a .Inorlty non-controlling Inter..t end a full or
controlling one. While the holder of a ..ll Interest In MI'lY lnatenc.. _y heve
a llight Influence on the operation of the Itation in cptIItion, it il allO true
IUCh a peraon ~ exert conel.rllble infl~e -- to .... extent clHrly within
the objectlvea end purview of the preacribed dlverlificatlon polley. n50

n 50 AMndIIent of Multiple OWnership Rulel, 18 FCC 288, 292-93 (1953).

In the light of this coneiltent precedentlal .alil on prOllr_Ing Influence,
the failure of the Notice to explain end justify ita Ihtft in foeus to
prOllr_Ing control .It.. what .Ight otherwise be perceived .. utle Inquiry an
otwloue exerclle In predestination.

The NPRM la allO ....iouely flawed ~ ita IIIlPlWef'Iahed analyala of thfa
refined end cCllllpllcated eree of ownerahip attribution benc*rka. The
auperflcial approech tak~ ~ the Notice not onLy dl...rv.. the c~tlng
pertl.. ~ forcing t"- to shacbI-bgx ~tlnllbLe optione, but aLIO ..lla thll
agency short by creating the ~fortUVIte hllpr..aion that we have little
...eciaUon of the businesl envlroment In whleb our reguLat... operate.
Stripped of rule citationa end htltory, open-ended cptIItiona, end rhetorical
......tlone IIbout COIIIIpetition n ch.",., the Notice il LittLe .re t~ two
pages of concLusory ·t~tatl~ rec~tione.· An expert agency shouLd Look
lilte one; we regret having to ob8er~ that such expertise il notllbLy Lecltlng
here.

Turning to apeciflc wealmea..., the Notlce'l failure to anaLyZe, evwt

auperficlally, the cheracterlatlCl of varloue e:ea-on buaineu ~tlti.. end

Inveatllent arrane-ttl -- for exIIIIPle, the sIgnlfl~t differenc.. btt....,
cLoaeLy-heLd and wl.Ly-heLd corporatlona -- hal led It to the ~..liltic n
unwl.. tentatl~ reoo_lndation that all Investorl be uJect to Identical
attribution benehllerlta. c.n It .... lousLy bt arrgued that t~ perc~t hoLdlncaa In
a publicly-traded cogpany n In a clOiely-beld~ with a handful of
Itoekholderl confer equivalent pot~tlal for declalon -.kIng Influence or
control? It II equally IllIplauslble that an inatttutioneL hw..tor. IUCh ...
peRlion flni, no .tter how .....i~ ItI Intentlona, wilL not ctc.inate with a
t~, fifteen or twenty percent Intereat In a P'blicLy-heLd _Ia CClllIpII\)'. The
ee-Iulon previousLy took cogniz~ of theae bualneu ....1iti.. ~ shaping
rut.. appropriate to partlculer cl..... of antitl... This ruL-.king should have
conti,.. that level of analytic lClfIhiltlcatlon.

The failure of the IIPIM to racognize ..... _L IntelligentLy with bulc
bulIneu ....lltlea II .... than .tc:hed ~ ItI curaory analyall of the
quantitative ~It ilaue. Here, the Notice ... a declilve, If ail~t,

break with peat cc.illion proceedinga on attribution of ownerahip. Thil lapae
of Inatitutionel IIIIlOrY II evident fr~ the fact that ~ outltnlng Further
IIPRM on thil Identical uject -- propoaing to raise the ~It
acrOll-the-board to t~ percent, except for fM"POHI of the aeven-Itation rule
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-- i.....ly referenced, ... no ratiCllWle I••~l illd for rejecting that
1IpPI'0IICh in thi. procMdlng.

StUl .are trCMbling i. the unexplained departure of thl. Notice fr. the
co.l..lon's prior vi... of tIM relev8ftCe of benc:*rka Nt .l.......re In the
~ic.tt... Act or other f l .t.tut.. to the decialon .. to when ...
where our ownershIp rule r..tricti should IIflPly. The ca.1..ion previawly
rejected croa-reference to IUCh other st.tutory guldellnea, st.ttng:

The ee-rticati... Act UUI • figure of 20 percent '11th regard to al len control
of a brOlldcaat corporation, WId we have notlld that tha Inveatllent CcIIIpIlny Act
us.. a stendard of 25 percent. In other words. under one aat of clra.tenc..
leeislatora have qreed on one fIgure: In different circ~tanc... on another.
Although in other contexts. and for other purpos... other st__rdI .Itht be

lIpPI'oprlate. we belIeve that In the flald of broedeastlng. where the IlIIIPOI"tant
pubUc inter..t CONideration of pr...rving diversity of prellr_Ing and service
viewpointl attechea, apec:ial caution is warranted. nS1

n S1<Multipl. Ownership of AM. Fit and TV Stati..., 13 FCC 2d 351, 370 (1968).

Despite this prIor interpr.tation WId conclLl8ion. WId the abunce of ....,
Intervening leeillation or other CCIfIV...Ional declaration. this Notice now
bllthely.uaests thet CGngr -r have intanded the aU... owner.Ip -.xi_ of
sectIon 310 of the ~Icatf Act to serw .. a guIde for det.rainlng when
all other ownerllhlp rul.. should bee-. oper.tive. nS2 If ...., f.....l at__rd

should nrve to infora us on the iaue. tlhy not the fIve percant~k
apec:iflad ~ the s.curttl.. WId EIUlhanee Act .. the level that confers the
potential to affect a CCIIIIpMV'S deciliona? nS3 Again, a _Uc inter..t
ratfCllWla for the pr.ferenc.. of tht. Notice is l•• than intuitively oIwi_.

n 52 The al ien ownerllhip r..trictfOM of the C~icati... Act were
f_ionad to curb aUan ectivlU. qalnat the lJnited Stat.. In tiM of Wlr. See
......Ings on H.I. 8301 "fore tha HoUle co.. on Jnterstate WId Foreign e:e-erce.
13d COng•• 2d ..... 26 (1934). ThoM provisl... of section 310 have r_lned
...antl.lly I.I1Changad since 1934.

n 53 The securlti.. WId Exchange Act of 1934 provides that a peraon •
lCqUir...... than five percant of certain el..... of ncurftl.. _t disclose
llf*:ific ownership WId -ktrCU'1d inforaation to the i....., the .tock
uchangea, WId the SEC. 15 U.S.C. 7811(d)(i) (1976). The purpose of thi.
reportine requir.."t i. to protect other inv..tor. In thoM securltl.. and to
_Int.in investor confidence in uchange Mrkets ~ dlscoureelng inalder
trading. see H. Rep. 110. 1383. 13d COng•• 2d ..... 13 (1934). originally, the
Act provldad for dlsclOlure ~ beneficial owners of ~re than ten percent of any

equity security reelaterad on a national ncurltl.. exchange. 4 I. SChwert&. The
E~lc Regulatl... of llualneas WId lndU8try 2933-34 (1973). However. In 1970.
COngr...~ the Act to require disclOlur. of holdings of~ than flWl
percent. P\,j). L. No. 91-561 (Dec. 22, 1970). Thi. _dIlant lINd to give
extra protecUon to Invutora ..Ith reapect to corporete t offer. Ind other
securiti.. ICqUI.itl.... The lower level of five percent Intendad to pre'M"t
peraorw fr_ obtaining eight or nine percent of a CCIIIIpMVla .tock to weld the
original disclosure requir.."t. a practice which Congr... believad deprived
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il'WNtora of infor.-tion nec....ry to _te certain il'WN~t dec:iliOll8. It ia
significant to our inquiry here thet ConIr... concluded that purch.... of over
five percant ar••t.rial to il'WNtMnt deciaiona beeauae they can lead to
iq»rtant changes in the _e-nt or businesa of a COIIIPIf'\Y. see H. Rep. No.
1655, 91at CClI'lI., 2d S.... , reprinted in 1970 u.s. Code ConI. and Acilin. News
5025, 5027-28.

The tentative rec~tion to require ownership disloaur. only when the
attribution benchMrk ia exceeded ia also highly inappropriate bee.... it poses
a aignificant threat to funct.ental int.resta in robust econo.ic cOlllplttion and
spirited c~tition in ideaa. Not requiring identification of the ultl_t.
beneficial owwra of ..,., CCIIllI*1Y holding l... than twenty percent of an entity
witlt _ia inter..ts would enable perties to violate .xisting local and regional
concentration rul.. in 80M caaea, n54 and to 110 ~tected u Mdla
participents in othera. n55 Thole who heve the capacity to '*' the airwaves and
the power to influence p,bl ic opinion should be known to the p,bl ic and thia
CClIIiaaion. Accordingly, if the CoRllaalon decidea to raia. existing benc:hMrka,
it should require perties to report intereata that fall short of the new level
and should devla. a .... to detect violation of r_inlng ONWrship
U.itationa.

n 54 For instance, ~r the approach oull ined in the Notic., an entity
Hetil'l8 to control a net.-paper and televiaion station aerving the ... ~ity
in violation of the "...peper broadceat crou-ownership ban could ..ily do so
without detection si~ly by holding .ither Mdia outlet through aix wholly-owned
"idiari.., five OIoI1lng 19.9 percent each and the aixth owning the r_ining
.5 percent. The Notice's contention thet auc:h clrCWlVention ia posaible even now
~letely overlooka the feet that auc:h evasion would be extr_ly CUIIlbersClll8,
and therefore ""likely with a one percent benc:lwark. That would not be true if
the attribution c.illng wer. lifted to fifteen or twenty percent.

n 55 It ia uncl...., for Ullllple, how the Ca.isaion would be able to prClllOte
one of ita priMrY broadcut lfeenalng objectives -- .xi_ diff~ion of
control -- in the CClIIIp8t"ative hearing process if int.r..ta that are significant
ar. not requi red to be reported.

ow .ight be t8lllpted to take _ CClIIfort in the fect thet the Notice
outli.... a fairly brOlid range of aptiOll8. A curaory readh~ of the Notice
quickly ... plain, howev.r, that ~t of the Usted optiOll8 are decorative
only. For insttne., it ia difficult to credit the possibility that the
ca.iaalon wUl adopt the ed hoc fector analyais described In paragr.a 23-24.
That approach would produce nothing ahort of en _inlatratlve and busineu
planning nightMr.. n56 The ca.lsalon lCll'll Il1O recognized tlMlt lneluctebl.
effect, end abendonecI the prectlce of .Ing individual hed detet'llinatlOll8 of
.ultlple ONWrahip iMUH in favor of hard-and-fut rul.. on cognlzeble
intereata. n57 FurtMr.or., the aueeeation that the FCC or the .....r.l P'.Dl ic
bear the burden of proving -actual control- ~r an ad hoc approKh is
particularly diaingefUlU8 frClll the standpoint of a continuing CoRliaaion
~ic.ent to furthedng diversity of ONWrship, given the li.ited resourc.. and
incentiv.. for -outaldera- to "e auc:h showings.

n 56 An ed hoc approech to .ttribution would AP our U.ited egency
resources, Inevitably produce incOll8iatent end arbltr.ry resulta, and .e It
virtually i~alble for businee... to plan their endeavora with anv r~l.
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...... of _Mee .....MCe.

n 57 see Multiple Ownerthip of St....rd, FM n Television IrCNldcut
St.tiona, 45 FCC 1476, 1749 (1964); Multiple OWnership of Standard, FM n
Televiaion IrCNldcut Stationa, 53 RR 2d 85, 89 (1975).

MaintWllll'lCe of the at.tua quo, MOther option identified, ia theoretically
po8sible but ""l ikely ... practical _tter liven the sanguine but l.rgely
rfMttorical referMe" of the Notice to the "~ic," "rapid," ·ailll"lificant,"
Mel "cCllllp8titive" c:hangea th.t have occur..ed in telece-u'licationa aince the

prevail ing blncM8rka were adopted. n58 Howeve.., in view of the peucity of dlte
Md _lyaia proffered to support tha "tent.tive ..eec.lndationa" of thia IIPRM,
pr.....ving the at.tua quo .v be the .-t ..ational of the posited altemativn.

n 58 It ia "little ~e than wishful thinking to predicate I finding of
'workable callpetition' on new technology Md ..rvlc.. (e.II., DBS, Low Powe.. TV,
and fleclgl ing STV end II)S) which are ~e on the horizon then with ua here end
now. In the final _lyala, thia CCIllIIfasion ....t hive lIO..e then ...ely the
..auaption of I 'wo..kably cCllllp8titive' ...ketplace .. the bula for policy
IBklng." St.ff aeport, FCC, FCC Policy on Cable OWnerahip 1, 1-2 (Nov. 1981)
(Concurring St.t......t of C~i..ione.. Joseph a. Fogarty).

FWua..., 7, 1983.

Concur.. ing Itl~t of ee-i..ioner Anne P. Jonea

In ae: Notica of P..GpOMd Rul.-king on Att.. ibution of OInt..ship Inter..tl In
IrCNldcut, table Television, and Newapeper Entlti..

There .... I ........ of thinga IIbout thf, Notica which t.-.Dle _, perIMpa .-t

especillly the "tent.tlve ..ee~tlona" in it, which I _ not pr...... to
Mdoru. However, I ...... that .-..x.ination of th... rul.. end pollci.. _y be
worthwhi le, 10 I concur in ialUMee of the Notice.
[fa Doc. 8]-6216 fi led 3-9-8]; 8:45 _

IILLING CODE 671Z-01-M
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QUESTION PRESENTED

Whether the Federal Communications Commission's minori­
ty distress sale policy, which permits a limited category of ex­
isting radio and television broadcast stations to be transferred
only to minority-controlled firms, violates the equal protection
component of the fifth amendment.

(I)

2
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